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AadoSa / O R D E R 
 

 

PER MAHAVIR SINGH, JM: 

 

This appeal of the assessee is arising out of the order of 

Commissioner of Income Tax (Appeals)-9, Mumbai [in short CIT(A)], 

in Appeal No CIT(A)-9/Cir.4/416/2013-14 vide order dated 

14.03.2018. The Assessment was framed by the Dy. Commissioner 

of Income Tax, Circle 4(2), Mumbai (in short ‘ITO/ AO’) for the A.Y. 
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2011-12 vide order dated 03.03.2014 under section 143(3) of the 

Income Tax Act, 1961 (hereinafter ‘the Act’).  

2. The only issue in this appeal of assessee is against the order 

of CIT(A) in upholding the action of the AO in not allowing the set off 

of business loss against the deemed short term capital gain under 

section 50 of the Act on sale of depreciable effects. For this, 

assessee has raised the following ground No. 1: - 

“Not allowing of B/f Business Loss Deemed 

Short – Term Capital Gain u/s 50 against 

Rs.1411859/- on of Business Assets:- 

a. The learned C.I.T. (Appeal) erred in 

upholding the order of the Assessing Officer not 

allowing the set-off of business loss against the 

deemed Short Term Capital Gain u/s 50 on sale 

of depreciable assets. 

b. The learned C.I.T. (Appeal) ought not to have 

confirmed disallowed of the set-off of business 

loss against the deemed Short Term Capital 

Gain uls 50 oil of depreciable assets. 

c. The Set off of business loss against the 

deemed Short-Term Capital Gain u/s 50 on sale 

of depreciable assets requires to be allowed.” 

3. I have heard the rival contentions and gone through the facts 

and circumstances of the case. Briefly stated facts are that as per 
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AIR detail and further enquiry during assessment proceedings it was 

noticed that the assessee company received a sum of Rs. 

1,75,00,000/- towards sale of property at Silvassa, and the same 

was shown under the head 'Creditors for expenses' hence, not 

offered to tax. As explained by assessee, they had received the sum 

of Rs. 1,75,00,000/- as per transaction dated 08.02.2011 as 

mentioned in the AIR from B. Raj Tex-Technoplast towards sale of 

property at Silvassa, but the deal could not be finalized during the 

year due to the dispute and therefore the said amount was shown 

as deposit. The assessee company however gave the working of 

capital gain on said transaction, i.e. (i) Long Term Capital Gain on 

sale of Land computed at Rs. 46,26,018/-, & (ii) Short Term Capital 

Gain u/s 80 on sale of Factory Building computed at Rs. 14,11,859/-

. The AO found that the assessee had entered into Sale Deed on 

08.02.2011 which was registered and the assessee had received 

full sale consideration, and also the assessee had not brought on 

record any evidence to show that there was a dispute with the said 

purchaser of the property. Hence, the AO made addition of LTCG at 

₹ 46,26,018/-, and STCG under section 50 of the Act at Rs. 

14,11,859/- as per calculation submitted by the assessee. The AO 

also disallowed the Depreciation of Rs. 3,00,178/- claimed on 

Factory Building, since the assesse sold the same during the year. 

In computation of assessed income, the AO allowed the set-off 

against Current Year's business loss of Rs. 44,18,822/-, however, 

did not allow any set off against Brought Forward business losses. 

Aggrieved, assessee preferred the appeal before CIT(A). The 
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CIT(A) also confirmed the action of the AO in disallowing the claim 

of set off of short term capital gain under section 50 of the Act 

against the brought forward business losses. Aggrieved, assessee 

is in appeal before us. 

4. I have heard the rival contentions and gone through the facts 

and circumstances of the case. I find that Hon'ble Bombay High 

Court in the given facts has considered this issue in the case of 

Manali Investments (supra), wherein, the question referred before 

the Hon'ble High Court reads as under: 

"Whether on the facts and in the circumstances 

of the case and in law, the Tribunal was correct 

in holding that the assessee is entitled to set-off 

under Section 74 in respect of capital gain 

arising on transfer of capital assets on which 

depreciation has been allowed in the first year 

itself and which is deemed as short term capital 

gain under Section 50 of the Income Tax Act 

relying upon the judgment of this Court in the 

case of CIT v. Ace Builders (P.) Limited (281 

ITR 210) even though the said decision was 

rendered in the context of eligibility of deduction 

under Section 54E." 

5. Hon'ble Bombay High Court has considered the issue of 

allowance of set off of long term capital loss in terms of section 74 of 

the Act against the short term capital gain computed under section 

50 of the Act. Hon'ble High Court has observed that by virtue of 
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Section 50 of the Act, only the capital gain is to be computed in 

terms thereof and be deemed to be short-term capital gains and this 

deeming fiction is restricted only for the purposes of Section 50 of 

the Act but the benefit of set off of long term capital loss under 

section 74 of the Act is to be allowed. Hon'ble High Court has also 

followed its decision in the case of CIT v. Ace Builders (P.) Ltd. 

[2005] 144 Taxman 855/281 ITR 210 (Bom). 

6. As regards to set off of business loss against gain on sale of 

depreciable asset of factory building by the assessee, I find that the 

co-ordinate Bench of the Tribunal in the case of Raj Shree 

Roadlines (P.) Ltd. v. ITO [IT Appeal No.1627 (Mum.) 2012, dated 

20-3-2013] has considered the issue of business loss of unabsorbed 

depreciation and eligible business loss can be set off against short 

term capital gain computed under section 50 of the Act. I find that 

the Tribunal after considering the provisions of section 32(2), 72(2) 

and 73(3) of the Act opined that while deciding the issue of carrying 

forward of loss/unabsorbed depreciation and the amendment made 

in these section from time to time are applicable for carrying forward 

of depreciation/loss with effect from 1.4.2002. For this proposition, 

the Tribunal has relied on the decision of Hon'ble Bombay High 

Court in the case of CIT v. Hathway Investments (P) Ltd., in [Income 

Tax Appeal (L) No.405 of 2012 dated 31-1-2013]. I find the above 

proposition is supported by the decision of Hon'ble Bombay High 

Court in the case of Manali Investments (supra), wherein, it is held 

that short term capital gain computed under section 50 of the Act 

can be set off against brought forward capital loss and also brought 
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forward business loss. Accordingly, I reverse the orders of lower 

authorities and allow this issue of assessee’s appeal.   

7. In the result, the appeal of assessee is allowed. 

 Order pronounced in the open court on 24-06-2019. 

  

 Sd/- 
 (महावीर स िंह /MAHAVIR SINGH) 

 (न्याययक  दस्य/ JUDICIAL MEMBER) 
 

मुिंबई, ददनािंक/ Mumbai, Dated: 24-06-2019 

स दीप सरकार, व.निजी सधिव / Sudip Sarkar, Sr.PS 
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